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Attorney for Plaintiff-Respondent
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IN THE UTAH COURT OF APPEALS
THE STATE OF UTAH,
Plaintiff-Respondent,
vs.

Case No. 880370-CA

CHARLES LANGDON,
Defendant-Appellant.
PETITION FOR REHEARING

POINT OF FACT FOR REVIEW ON REHEARING
1.

The

Court

is

unfortunately

mistaken

in

its

determination that the Defendant entered an unconditional plea of
no contest to the charge in this matter.

The Defendant entered a

plea of no contest pursuant to the regular pratice in the Fifth
District Court after a ruling denying the Defendant's Motion to
Suppress.

However, it was not the intent of the Defendant or his

counsel enter an unconditional no contest plea as that has been
defined in State v. Seryf 758 P. 2d 935 (Utah 1988).

STATEMENT OF THE NATURE OF THE CASE
This is a Petition for rehearing, filed pursuant to
Rule 3 5 of the Rules of the Utah Court of Appeals asking the
Court to reconsider its ruling and memorandum decision filed
February 24, 1989, affirming the conviction of the Defendant.
The Court has made its ruling upon the presumption that the
1

Defendant in fact enter an unconditional plea of no contest under
the finding in State v. Sery, supra.

It is the position of this

Defendant that he did not enter a plea of no contest in order to
unconditionally allow the Judgment and Conviction of the trial
court to stand.
ARGUMENT
The Defendant in this matter entered his plea of no
contest on June 1, 1988.

The case of State v. Sery was decided

by this Honorable Court on July 27, 1988.

Prior to the decision

of the decision of State v. Sery, there was no Utah law distinguishing a no contest plea from a conditional no contest plea and
no record was made of the matter.

However, prior to the entry of

the plea the Defendant discussed the court's ruling on the Motion
to Suppress in this case with both the undersigned writer as well
as Mr. Brad Rich, a defense attorney from Salt Lake City, and
both the undersigned and Mr. Rich advised the Defendant that in
order to contest the trial court's ruling on the Motion to
Suppress that he need only enter a plea of no contest, thus
preserving the issue for appeal.

Unfortunately, State v. Sery

was decided one month after the entry of the no contest plea and
no record was made at the time of the entry of the no contest
plea that this would be a conditional entry of plea, conditional
upon this court's review of the trial court's ruLing on the
Motion to Suppress.

When the matter was briefed the State of

Utah raised Sery as a bar to the Defendant's Appeal.

The case

was never set for oral argument and the undersigned did not have
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an opportunity to bring to the attention of the court the
Defendant's understanding of his position at the time of the
entry of his no contest plea.
This writer respectfully represents to the court that
both

this

writer

as

well

as

Mr. Rich

and

the

Defendant,

Mr. Langdon, felt that the entry of the no contest plea, prior to
State v. Seryf was sufficient to preserve the matter for appeal
in view of the previous Motion to Suppress hearing and ruling.
It was the belief of the Defendant, at the time of the entry of
his no contest plea, that by pleading no contest instead of
guilty that he was not contesting the allegations in the State's
Information but by pleading no contest he was preserving the
right to raise the legality of the search as an issue in the
matter.

The

decision

in

State

vs. Sery

has

been

retroactively to the detriment of this Defendant.

applied

This case

should be permitted to be decided on its merits rather than on
the basis of a plea entered with the intention to preserve the
right of appeal on the court's ruling on the Motion to Suppress.

CONCLUSION
For

the

reasons

set

forth

above,

the

Court

is

respectfully requested to review the record and its ruling and to
reverse the conviction entered by the trial court.

Counsel

hereby certifies that this Petition is presented in good faith
and not presented for the purpose of delay, the Defendant still
being incarcerated at the Utah State Prison.
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DATED this

2- ( /

day of March, 1989.

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy
of the above and foregoing PETITION FOR REHEARING to Mr. Paul Van
Dam, Utah Attorney General, 2*36 State Capitol Building, Salt
Lake City, Utah. 84114, this 2- V
day of March, 1989, first
class postage fmiy prepaid.
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